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Brief for Appellant 


————— Ee 
United States Court of Appesis For 


trict of Cotumbic Circuit 


Appeliee 
Vv. 
Ronzlé S, GREENE 


appellant 


Appezl from 2 Judgment of the United Stctes 


District Court for the District of Columbia 


STATEMENT OF QUESTIONS INVOLVED 


The principai issues presented for review in this case are: 


1. ‘tes the summons as issued by Detective ‘lesley to summons the 


defendant to 2 meeting in the U.S. Attorney's office at the Court of 


Gener2i Sessions 2n crrest? 
The Triai Court seid: No. 
Appeliant cnswers: Yes. 
2. If the summons and the resulting meeting constituted an 
arrest was it an unlawful arrest? 
The Trial Court concluded: No. 


Appellant answers: Yes. 


3, ‘ls the in court identification of the defenccat based upon 
an identification made at the U.S. Attorney's office Ne etene to the 
summons ? 

The Tricl Court said: Yes. 
Appellant egrees: Yes. 

4. ‘Was the identification of the defendant ct the! U.S. 

Attorney's office the product of en uniawful crrest? 
The Trial Court saic: Ho. 
Appellant answers: Yes. 

5. “las the in court identification of the Betensant the 
product of an unlawful identification made in violation of the 
defendant's rights? 

T The Trial Court said: No. 

Appellant answers: Yes. 

6. as it error to permit witness Harper to testify in court 

concerning this out of court identification of the defendant? 


The trial court scid: Ho. 


Appellant answers: Yes. 


7. ‘was there sufficient evidence before the court without 


Mr. Harper's identification to submit the case to 2 jury? 


The Trial Court did not answer this question. 


Avnpeliant answers: No, 


This case has not wreviously been before the Court, under 


same or eny other title. 


REFERENCES To .ULTUG 
OO 


trial court on pre-trial motion to suppress. 


ezse irises from notice of 
S. Greene, who was found gui_ty on four counts: 
One count for irobbery of $:59.0€ in value; three counts of assault 
with 2 d2nrerous weapon, a pistol, by 2 jury following a plea of not 
A fifth count of robbery wes disnissed by the U.S. Attorney 


prior to s ring the jury. Defendant's vretrictl motion to suppress 
out-of-court identifications of the defendant was denied as was 2 
siniler notion raised in 2 timely fcshion during the trial. iltions 
for a judement of eccuittal were denied by the trial court at the 
end of both the prosecution’s case znd the defense's case, On 
Februery 28, 1969 the defendant w2s sentenced under 18 U.S.C. Section 
SCLC (b) with 2 possible incarceration of up to six years. Motions 
for bond pending appezl were Ccenied on the grounds that the defendant 
had deen convicted of 2 violent crime aggravated by the use of a 
istol, that the defendant would pose a threat to the community, that 
he was then unemployed 2nd without 2 means of supporting himself and 
thet the defendant had failed to appezr in court once while on per- 
gona bond pending triz!. Appeilant has been permitted by the 
District Court and by this Court to proceed on appeal in forma 


pauperis. 


SUIMIARY OF ARGUMENT 


Detective ‘Jesiey suspected defendant, Ronald S$. Greene, had 


been a participant in the robbery of ial Cleaners on Good Hope 


Road on December 2, 2967. (The entire recore of proceddings 


misspelis the defendant's surname by accing én e Sem at the 

end: T.71) He reaiized he cid not have sufficient probable ccuse 

to obtain a warrant fer Green's arrest without én identification by 
at ieast one of the witnesses, (T.16) The witnesses could not mate 
an identification of Green from photographs (7.8,34,433 $4) so he 
arranged for two witnesses to view the cefendcant at nis office in 
the Court of Genera: Sessions. (T.11) To be sure iir. Green vould 
appear for this purpose, Detective “esley summonsed hin and a 

fellow suspect to the same office et the same time. (T,22) At 

this time lir, Harper identifiec Mr. Green 2s the peroretrator of the 


acts and Detective ‘lesley then obtained his arrest warrant immediately 


thereafter. (T.15) 


| 
Appeilant contends iir, Green wes thus subjected to an unlawfu? 


arrest, by compelling his appearance in the Courthousel, and improperly 
subjected to an out-of-court identification without benefit of 

| 
counsel. There is no question that had ijir. Green been formally 


charged at the time of this out-of-court identification he would have 


had the right to an attorney, and that attorney's presence at the 


identification proceeding. The detective sought to avoid the 


individuai's rights by not formally charging him until after the 


identification by Mr. Harper even though compelling ie Green's 


attendance in the Courthouse, The detective had in fact, and as a 


r, Green's liberty cand arrested hin, 
to the prover warniny of 
presence of an attorney durine any identification 


thusly denied him at that critical 


@s asked, at 


court erred in aot suppressinz the identifi- 


tie cese must, th £ be reversec. 


ARGU ENT 


On Briday, December 1, 1967, between the hours of 7:30 and 


&:C° p.m. three peopie, lr. Edgar J. Harper, :irs, Fannie J. 

Prioleau and virs, Lei Lani Jac.:son were wor ing at the Real Cleaners, 
1319 Good Hone Road, Southeast, ‘!eshinzton, ‘irs, Priovteau 

was working in the rear part of the dry cleaning establishment; 

irs. Jacl:son was out in the front of the store wit? re. Harper who 


was at the cash resister counting the cays receipts. ‘Someone came 


in then and ennounced that he was hoiding up the est2blishment. 


The thief escorted Hr. Harper and lirs. Jacison to tne rear of the 


store. (T.152) The lighting in the front of the store wes 
described as very good. (T.153) The lighting at the rear of the 
store was described 2s dimmer, with fewer lights on than in the 
front of the store. (T.179) The thief then ordered the three 
store attendants to lie down ct the rear of the aor “hile they 
were iyine down Mr, Harper wes relieved of his wallet and watch. 
Nhile they were thus occupied at the recr of the store, iir, Harper 
heard another individuai at the front of the store tampering with 
the cash rerister. (T.157) Thereafter the thief nade the three 
witnesses enter the mens room at the reer of the cores where they 
remained until jirs, Jackson's husband entered the store. (T,157) 

| 
The police were then calied. Tir. Harper cave the des¢ription of 
the thief to the police. (T.157) On Lecember 12, 1967, police 
Spt. George . Jesiey, assigned to the criminal investigation 


division of the ilth precinct, visited the Nea} Cleanérs on Good 


Eope oad to interview 'ir, Harper, ‘irs. Prioleau, and iirs, Jae’son, 
The detective first asec each for 2 more accurate description of 
Ne then shoved them photograohs from two loose 
Le22 notebooks cont2inins aoproximately 15C pictures. -i. Harper 
picture fron the two boos whicn he said looked 


ut he w2s not sure. Jlir. Harper declined to 


lirs. Jee-son and .irs. Pricieazu mace no identification at 
le photocraphs. (7.433 &454) The detective 21so claimed 
rviewec ir, Jecson tio advised him that iIr. Green hed 
the sane ohvsic2l nameup as the taller of the two thieves fleeing 
the store. (T.if) ‘ir. Jaciisoa declined to identify the thief 
from photographs presented to him by the detective. (T.34) 

Since the witness could not maize a positive identification 
from the photographs, Detective ‘lesley did not think that he had 
probable cause to make an crrest at that time, (T.16) Therefore, 
he decided to arrange an opportunity for the witnesses to see two 
of the nen whom he suspected were the thieves. He summonsed 
Mir. Jactzson and itr. Harper to the office of the U.S. Attorney in 
the Court of Genera: Sessions on a Saturday morning. He 21so 
sumnaonsed the defendent and another individwzi who was known to be 
a friend of the defendant to be at the same office at the same time. 
(T.211) 

As ordered 2n¢ directed by the summons, t1¢ defendent, Xonatd 


S. Green, eppeared at the appointed nour in the U.S, Attorney's 


office at the court of General Sessions, (T.72) The defendant, 


Green, was not informed why he was there and did not ane if he 
had the right to refuse to appear, the summons having been issued. 
In fact, he was under the impression that he hac been arrestec and 
asked what the charge was, (T.74,377 & 381) He was not immediately 
advised that he was under arrest nor was he advisec of the purpose 
of the summons, He simply was told in answer to his questions 
that he would find out what the charge was later. (7.74) While 
the defendant was in and around the U.S, Attorney's office at the 
Court of General Sessions pursuant to the Summons (issued without 
probable cause) iir. Harper made positive identification of Ronald 
Green as the thief who robbed the eal Cleaners on December 1, 1967. 
(T,63) Based upon this identification by iir. Harper, Detective 
Wesley then placed the defendant Green under arrest. (T.15) 
ir, Jackson, however, was still unable to identify Ronald Green as 
the thief, (T.41) 
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“hen the case came on for trial, the Government relied upon the 


identification of the defendant, onald S, Green, by iir. Harper at 


the Court of General Sessions to prove the Governments case. While 


the Government called ir, Jackson as well he testified only 2s to 

the general description of the thief. (T.207 & 212) ite. Jackson 

did not identify the defendant, Green as the thief while at the 

Court of General Sessions and he did not identify him in court as 

the thief either. On the otherhand, ilrs, Prioleau and lirs, Jackson, 
called by the defense, testified that they did not think jir. Green 

was the thief who escorted them to the rear of the store. (T.433 & 454) 
After denying the defense motions for judgment of acquitta2, the case 
was submitted to the jury. No exceptions were taken through the 


courts instructions to the jury. 


Arzuneat 
foers clearly Genonstrate taet when Ronat¢ S, Green 
the Court of Genera. Sessiors in the U.S. attorney's 
office he considered himse:f to be under arrest. Then he asted 
whet the charee "cs, he was advised thet he world learn iater. 
he not uncer 2rrest anc free to leave the cetective shou!d 
so advised 23 By advising .'r. Green that he woulc Learn the 
-e inter, Detective Jes:ey confirmed that tir. 
Green was ir fact then vncer arrest. Tne record is ¢ ear that 
liz. Treer apoecrec or y because he nad been suvsaonsed and did 
not now that ne hec the right to refuse to eppear. honaid Green 
understood thet he was within the power of Detective ‘lesley and 
ubmitted in the consecuence thereof. 

As the defendant, Green, vas arrested upon entering the Court 
of General Sessions on that Saturday morning one must ascertain 
whether the errest was lewful in iight of what was known at the time 
of the incention of the arrest. z J yetective ‘lesley had 
ebsoluteiy no evidence to support his suspicions prior to Mr. 
Harper's positive identification in the U.S. Attorney's office. 
Letective esiey, hinself, realized thet he did not have probable 
cause prior to thet identification. Perhaps the detective intended 
to invite itr. Green there of his oan free wil) on the hope that 


tir. Green would wi .inesy con. 7 for the sue of the administration 


of justice. However, thet is not what the detective did and 


ir, Green's apoearcnce was not voluntary. 


vir, Justice Douglas, speeing for the Court in ernie v. United 
States, 361 U.S. 98, 4i.ed. 2d 134, 8C S.Ct. 168 seic that when 
police officers interupted tio men and restricted their liberty 
of movenent the arrest was compiete. The District of Cotumbis 
Court of Apneais in Coleman v. Unitec Stctes, 2 
Apo. ©.C. 133 (2962) held thet cn rrest is the seizing of @ person 
and detaining bim in the custody of the law. In Cotenzn the Court 
said that the term "arrest" may de apoliec +o any case where ¢ 
verson is ta‘en into custody of restrained fron his ful: iberty, 


or where the detention of 2 person in custody is continvec for 


even a short period of time. Arrest was further cefined by the 
| 


District of Columbia Court of Appe2ls in Ne:iy Vv. Unitec States, 
LY V > Sn 


298 F.2d 310, 125 App. D.C. 46 (963) wherein it was said thet in 


order for there to be @n arrest it is not necessary that there be 
an application of actual force, or 2 nanu2? touching of the body, 


or physical restraint which may be visible to the eye, or even a 


forma declaration of arrest. It is sufficient if the person 


arrested understands that he is in the wower of one arresting, and 


submits in consequence. 


The record makes it abundantiy c‘ecr that the in [court identifi- 
cation of the defendant, Ronald S. Green, was based ugen an identifi- 
cation made at the U, S. Attorney's office. If the defendant 
Green's appearance at the U.S. Attorney's office constituted an 
unlawful arrest, as the appellant maintains it does, then the 


identification was the product of an unlawful arrest.! The 


Supreme Court held in United States v. ‘lade, 38S U.S. 228, 87 S.Ct. 


1926 :$ ec : ) ; hot an out-of-court identification 


proceecins superv: mt i solice was 2 critical staze of the 


wo@ the defencant was 


e counse? oresent. The Su>reie Court further said 


fendant to show any other 


absolutely c.ear that if defendant Green had 
that Saturday at the U.S. 
of Gener Sessions either his 
the identification or the ideatifi- 
. Harper suporessec. Defendant Green could not at 
at tine afford his own attorney and did not bring one with him 
to the Court of i Sessions. The Government failed in its 
obligation to advise hin of his rights and to advise him that he 
was then entitied to the apoointment of an attorney. No attorney 
was ancointed to represent hin and none was resent in his behalf 


identificztion proceeding. The on*y difference 


cease at bar and “lade is that-in ‘lade the defendant hed 


been mal ha an attorney nad been anointed to represent 
him. In the case at bar the detective Celiberately delayed advisin7z 
the defencint of the charge, faiied to advise hin of his rights, 

and faized to see that an attorney was apoointed to represent him 


at thet critical staze of the crimin2z} proceedin“s. 


Since the defendant had been uniawfuily arrested without 
probable cause @:1 evidence obtained there by should have been 
exciuced from the jury's consideration, In Bynum v. aneer States, 
262 F.2¢ 465, 104 App. B.C, 36% (:95%) the Court ciearly statec 
that the Government was entitied to no adventave whatsoever 
arising out of any uniawfui errest. An ovt-of-court identification 


has been neld to be within that class of evicence which the 


Government mcy not erter into evidence if it was obtained imoroper!y. 


(Adams v. Unitec States, 399 F,2¢ 574, De Copcirnw se In 


addition, the Government shouid have establisned by ciee@r and 
convincing evidence that the subsecuent in court identification was 


in no way tainted by the out-of-court proceeding 2s required by 


ade. 


CONCLUSIC! 


Apvei.ant resoectfuliy submits tacé the cefendant was in fact 


and in (av under arrest upon entering the Court of Generz: Sessions 


pursuant to the “etective's summons. Therefore the defendant wes 


entitiec upon enteriny the Courthouse to heve been advised of his 


rights anc to be represented by counsel. The identification 
proceeding which immeciate-y commenceé upon “is entry into the 


Courthouse was a critica1, in fact the critic:2 stage o% the 


proceedines acainst hin. The defendant shovid have been cccordec 
the right to have an cttorney represent ix 

was wrejrdicia: error not ‘to have cone So. The identificetion mace 
in violction of the defendant's ricshts, shouid heve been suppressed 
and kept from the jury. ‘lot to heve done so is error recuiring 

the setting aside of the jury verdict. The appelient respectfully 
prays this Court finc it error not to have suppressed the out-of- 
court identification as being the product of an unlewful arrest 

and as being in violation of the rights of the defendant, Ronald S. 
Green and to set cside the verdict of the jury and to reverse the 
judgment of the trial court. 


Respectfully submitted, 


Se 
Charies A, Dukes, Jr. 


Creen Babcoc:: & Dukes 
Varyland Building 
Hyattsviile, Meryianc 20781 


Counse) for Appée?: ant 
(Apoointed by this Court) 


